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<97/ ORDER

PER VIKAS AWASTHY, JM:

This appeal by the assessee is directed against the order of
Commissioner of Income Tax (Appeals)-24, Mumbai [in short ‘the CIT(A)’]
dated 24/01/2019, for the Assessment Year 2012-13. This appeal emanates

from the proceedings u/s. 154 of the Income Tax Act, 1961 [in short ‘the Act’].
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2. Shri Nitesh Joshi appearing on behalf of the assessee submitted that the
assessee had claimed set off of brought forward business losses
fromAssessment Year 2008-09, 2009-10 and 2010-11. The same was allowed,
thus, the income of the assessee was assessed as ‘Nil’ under normal provisions
vide assessment order dated 23/01/2017. Thereafter, the assessee filed
petition u/s. 154 seeking rectification on the ground that the assessee had filed
appeal before the Tribunal against the final assessment orders for Assessment
Year 2008-09, 2009-10 and 2010-11, respectively. In the said application the
assessee had pointed that if, the appeals of the assessee are allowed by the
Tribunal the adjustments/additions made in the respective Assessment Years
would be deleted and it would result in increase in losses. In such
circumstances, the assessee would be entitled to claim set off of higher losses
of Assessment Years 2008-09, 2009-10 and 2010-11 against income
assessed during Assessment Year 2012-13. The said prayer of the assessee was
rejected by the Assessing Officer vide order dated 24/10/2018. The assessee
carried the issue in appeal before the CIT(A). The CIT(A) upheld the order of

Assessing Officer passed u/s. 154 of the Act.

2.1 The Id.Counsel for the assessee submitted that after the impugned order
was passed by the CIT(A), the Tribunal allowed appeal of the assessee for
Assessment Year 2008-09 in ITA No.124/Mum/2013 decided on 02/09/2022
and for Assessment Year 2009-10 in ITA No.2877/Mum/2014 dated
18/02/2023. The Assessing Officer passed order giving effect to the order of
Tribunal for Assessment Year 2008-09 on 15/09/2022 and for order of Tribunal
for Assessment Year 2009-10 on 26/04/2023. Consequent to the order of
Tribunal, business loss in Assessment Year 2008-09 has increased.

Thereafter, the appeal of assessee for Assessment Year 2010-11 in ITA
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No0.1903/Mum/2015 was also allowed by the Tribunal vide order dated
23/05/2023. The Assessing Officer has yet to pass order giving effect. The
Id.Counsel for the assessee prayed that the Assessing Officer may be directed
to consider the losses as enhanced after giving effect to the order of Tribunal

in Assessment Years 2008-09, 2009-10 and 2010-11.

3. Per contra, Shri Anoop Hiwase representing the Department
vehemently defended the impugned order. The Id. Departmental
Representative submitted that the assessee u/s. 154 of the Act is seeking
relief which was uncertain and had not crystallized as the appeals of the
assessee for Assessment Years 2008-09, 2009-10 and 2010-11 were still
pending  before the Tribunal. The sequence of events furnished by the
assessee before the Bench would show that the appeals of the assessee for
Assessment Years 2008-09, 2009-10 and 2010-11 were decided by the
Tribunal much after the passing of the impugned order hence, the relief
claimed in petition u/s. 154 before the Assessing Officer was premature and
does not fall within the meaning of rectification of the mistake apparent on

record.

4. We have heard the submissions made by rival sides and have examined
orders of authorities below. The short issue before us is allowability of set off
of assesse’s claim of enhanced brought forward business losses of Assessment
Years 2008-09, 2009-10 and 2010-11 consequent to the order of Tribunal in
the respective Assessment Years. It is an undisputed fact that the Assessing
Officer while passing the final assessment order has accepted assessee’s claim
of set off of brought forward business losses of Assessment Years 2008-09, 2009-

10 and 2010-11 in the impugned assessment year. The assessee had filed appeal
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assailing the additions/adjustments before the Tribunal for Assessment Years
2008-09, 2009-10 and 2010-11, respectively The assessee filed an application
under section 154 of the Act in anticipation that the appeals of the assessee for
Assessment Years 2008-09, 2009-10 and 2010-11 would be allowed and in
such circumstances the loss of preceding Assessment Year would increase and
hence, the assessee would be eligible for set off of higher losses for
Assessment Years 2008-09, 2009-10 and 2010-11 in the impugned assessment
year. For the sake of completeness the relevant extract of the submissions of
the assessee filed before the Assessing Officer in proceedings u/s. 154 of the

Act are reproduced herein below:

“(a) The company believes that the above losses are available for set off against the
assessed income of the subject AY. Further, in our opinion, adjustments/additions
made during the assessment proceedings of prior AYs not restrict the company from
claiming the set off of such eligible tax losses (as duly claimed in the return of income
of respective AYs) against the income assessed during the subject AY (i.e. AY 2012-
13).

(b) The company also wishes to humbly submit that it has filed appeals with the
Mumbai Income-tax Appellate Tribunal (ITAT) against the final assessment orders
passed by the AO for respective AYs i.e. for AY 2008-09, 2009-10 and 2010-11) and
the company has strong legal/technical/factual arguments based on which, it
believes that the adjustments made in the respective assessment orders would get
deleted at the ITAT level. Such facts support the company's position that it is entitled
to claim the set-off of the tax losses against the income assessed during the subject
AVie. AY2012-13.

(c) in this regard the assessee relied on the judgment in the case of CIT v Raison
Industries Ltd/2007) [ 288 ITR 0322](SC) wherein it was held that power of correction,
is neither a power of review nor a power of revision but is only u peer to rectify a
mistake apparent on the face of the record. Further reference is also made to Mepco
Industries Ltd vs. CIT92009) 319 ITR 208(5C) wherein the Court has held that the right
to rectify mistakes under section 154 could not be invoked in a case of mere change
of opinion. A rectifiable mistake was a mistake, which was obvious and not
something which had to be established by a long drawn process of reasoning.”
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It is pertinent to mention here that when application u/s. 154 of the Act was
filed before the Assessing Officer the appeals of the assessee for Assessment
Years 2008-09, 2009-10 and 2010-11 before the Tribunal were still pending for
final adjudication. The Assessing Officer rejected the contentions of the
assessee as the same were only in anticipation. The assessee remained
unsuccessful before the CIT(A) as well. The CIT(A) held that the assessee has

failed to establish that there is any mistake apparent from the record.

5. The Id.Counsel for the assessee has filed before us sequence of events
that show that the appeals of the assessee for Assessment Years 2008-09,
2009-10 and 2010-11 filed before the Tribunal were decided on 02/09/2022,
28/02/2023 and 23/05/2023, respectively. Consequent to the Tribunal order
the Assessing Officer passed order giving effect for Assessment Year 2008-09
on 15/09/2022 and for Assessment Year 2009-10 on 26/04/2023 and the order
giving effect for Assessment Year 2010-11 is yet to be passed. Thus, the orders
of the Tribunal deciding appeal of the assessee for Assessment Years 2008-09,
2009-10 and 2010-11 were passed much after the impugned order. Hence,
there was no occasion for the Assessing Officer to rectify the mistake u/s. 154

of the Act.

6. Now that the appeals of the assessee for Assessment Years 2008-09,
2009-10 and 2010-11 have been decided by the Tribunal and order giving
effect thereto have been passed by the Assessing Officer at least in Assessment
Year 2008-09 and 2009-10, which has resulted in increase in losses in the
respective Assessment Years. The assessee is eligible for set off of brought
forward losses of the said Assessment Years. To avoid multiplicity of litigation

further, we deem it appropriate to restore the issue to the file of Assessing



ITA NO.1558/MUM/2019(A.Y.2012-13)

Officer to allow set off of brought forward business losses for Assessment Year
2008-09, 2009-10 and 2010-11 consequent to the Tribunal orders for the
respective Assessment Years. The Assessing Officer shall allow assessee’s

claim, in accordance with law.
7. In the result, appeal of assessee is allowed for statistical purpose.

Order pronounced in the open court on Monday the 15th day of

January, 2024.
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